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Trust Checklist for Non-Trust Lawyers
Revocability

BY J. BROOKS DURHAM

Trusts are increasingly prevalent, with
frequent use in estate, tax, business succession, marital, and creditor protection
planning. This variety of functions requires
a variety of trust types, some of which are
common and familiar to many, and others
that are custom-tailored to meet a specific
client situation. When a trust is involved in
a business transaction, lawsuit, or divorce,
there are a few key items that will help
identify the best type of trust and spot the
relevant issues.

Parties

There are three primary parties to a trust.
First, the party who formed and funded the
trust. This party is the “settlor,” “grantor,”
or “trustor.” Second, the party who has legal
title to the trust property and responsibility
for administering the property according to
the trust terms. This party is the “trustee.”
Third, the parties who are entitled to the
benefits of the trust property. These parties
are the “beneficiaries.” In addition, there
may be other parties with defined roles,
including “trust protectors” and “independent trustees” who have unique powers
over trust property, and “contingent beneficiaries” who have a potential beneficial
interest in the trust property.

Some trusts are revocable and amendable by the settlor. These are often used for
estate, probate, and incapacity planning.
While useful tools, the assets of these trusts
are exposed to the creditors of the settlor.
Other trusts are irrevocable and not amendable. These are often used for tax planning
and creditor protection planning. If properly funded and administered, these assets
may not be subject to creditor claims of the
settlor, beneficiary, or trustee.

Funding

When analyzing a trust, it is important
to determine how the trust was funded.
Assets can be gifted to a trust or purchased by the trust. For assets gifted to a
trust, the identity of the transferor must
be determined. While some jurisdictions
allow creditor protection for “self-settled”
trusts, most trusts do not provide creditor
protection for assets gifted to the trust by
the beneficiary of the trust. So if a beneficiary’s assets (including a community
property interest in assets) are gifted to a
trust, these assets are generally not creditor protected. If a non-beneficiary’s assets
are gifted to an irrevocable trust, these
assets may be protected from the creditors
of the settlor and beneficiary. A benefi-

ciary may sell assets to an irrevocable trust
and have creditor protection for the assets
of the trust, if completed on terms that are
economically reasonable.

Distributions

The terms of the trust will determine how
and when assets are distributed by the trustee
to the beneficiary. It is common for distributions to be made for the health, education,
maintenance, and support of the beneficiary,
because this is a standard accepted by the
IRS. Broader distribution standards can also
be included, but these are often made by
independent trustees for tax purposes. Other
trusts require some or all income to be distributed annually, including trusts that have
made elections to be treated as a Qualified
Terminal Interest Property Trust or Qualified Subchapter S Trust. If a trustee fails to
make such income distributions, it may not
only have adverse tax consequences for the
trust and the trust assets, but may also expose
the un-distributed income of the trust to the
beneficiary’s creditors.

Trustee Powers

Many trusts define the powers of the
trustee when administering the trust assets.
These powers must be read in conjunction
with the statutory powers and duties of the

trustee under the Texas Property Code (or
similar laws of the governing jurisdiction). If a
trust is selling assets, purchasing assets, investing in an illiquid asset, or incurring or guaranteeing a debt, it is important to determine if
the trustee has the power to take that action.

Termination

Except for jurisdictions that have eliminated the rule against perpetuities and
allow perpetual trusts, the trust will end
eventually. Some trusts terminate when the
beneficiary attains a certain age and others
continue until the beneficiary’s death. If a
trust has terminated according to its terms
but continues to be administered as if it
were still in existence, the assets may not be
protected from the beneficiary’s creditors.
A trust that violates a jurisdiction’s rule
against perpetuities may fail to be a valid
trust, and be exposed to the beneficiary’s
creditors as well.
This article is intended to provide a general
overview of some important items that may be
relevant when reviewing a trust. However, the
creditor protection of a trust depends on the
laws of the applicable jurisdiction, and may be
subject to challenge on various legal grounds
including fraudulent conveyance.
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J. Brooks Durham is an attorney at Mincey-Carter, PC. He can be
reached at bdurham@minceycarter.com.

The Dallas Bar Association and Legal Aid of NorthWest Texas continue their Equal Access to Justice Campaign benefiting the
Dallas Volunteer Attorney Program. A number of Dallas firms, corporations, and friends have committed major support.
Join us in recognizing and thanking the following for their generous gifts*:

Hartline Barger LLP

Jerry & Sherri Alexander
Anonymous Foundation

AT&T
Dallas Association of Young Lawyers
Latham & Watkins LLP
Vistra Energy

Baker Botts L.L.P.
Kevin & Sharla Fuller,
in Memory of Ken Fuller
Haynes and Boone Foundation
Jackson Walker LLP
Locke Lord LLP
Schiff Hardin LLP
Thompson & Knight Foundation
Toyota Legal One
Trinity Industries
Vinson & Elkins LLP

Baker McKenzie
Balch & Bingham LLP
Lisa Blue
Bradley Arant Boult Cummings LLP
Condon Tobin Sladek Thornton PLLC
D Magazine
Eberstein & Witherite, LLP
Fish & Richardson, P.C.
Gary & Donna Fowler
Paul R. Genender
Hon. Mark Greenberg
Greenberg Traurig, LLP
Jeff & Annette Patterson
Probate, Trusts & Estates Section
Real Property Law Section
Sidley Austin LLP
Robert L. Tobey
*as of press time
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2020 DBA Membership Renewal Time!
Renew online now or send in payment with your mailed statement
arriving early this month! Please note that your
2020 DBA DUES must be paid by December 31, 2019
in order to continue receiving ALL your member benefits.
Thank you for your support of the Dallas Bar Association!
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Calendar December Events

Visit www.dallasbar.org for updates on Friday Clinics and other CLEs.
Please bring an unwrapped toy to be donated
to charity. For more information, contact
yhinojos@dallasbar.org.

FRIDAY CLINICS

DECEMBER 13- NORTH DALLAS**
Noon

“Fake News Threat to the First Amendment,” Paul Watler. (MCLE 1.00)* Three Lincoln Centre, 5420 Lyndon
B. Johnson Frwy., Ste. 3 50, Dallas, TX 75240. Parking is available in the Visitor’s Lot located in
front of the entrance to Two and Three Lincoln Centre. There are several delis within the building.
Food is allowed inside the Conference Center. Thank you to our sponsor Fox Rothschild LLP. RSVP to
yhinojos@dallasbar.org. Directory photographer available from 11:00 a.m.-1:30 p.m.

MONDAY, DECEMBER 2
Noon

THURSDAY, DECEMBER 5
Noon

Corporate Counsel Section
“2019 Developments in Delaware Law,” Mark
Morton. (MCLE 1.00)*

DVAP Probate CLE
“I’ve Passed the Bar, Now What? Handling Your
First Probate Case,” Michael Cohen, Ashlei
Gradney, Rhonda Hunter, Hon. Margaret JonesJohnson, Karen McCloud, Hon. Brenda Hull
Thompson, Kenneth Walker, and Hon. Ingrid
Warren. (MCLE 2.00, Ethics 0.50)*

Intellectual Property Law Section
“Copyright Trial Perspectives: DynaStudy, Inc.
v. Houston Independent School District,” Gary
Sorden. (MCLE 1.00)*

9:00 a.m. Santa Brings A Suit Drive Drop Off – Circle Drive
at Belo. Questions? Contact galfaro@dallasbar.org.
Noon

Employee Benefits & Executive Compensation
Law Section
“2020 Planning for Health and Welfare Issues,”
Angela Stockbridge. (MCLE 1.00)*
Legal Ethics Committee
“End-of-Year Review of 2019 Ethics Opinions,
Rules, and Trends.” (Ethics 1.00)*
Solo & Small Firm Section
“The Legislature SLAPPS Back: Anti-SLAPP
Practice after the 2019 Amendments,” Marybeth
Conlon, Hon. Martin Hoffman, Julie Pettit, and
Chad Ruback. (MCLE 1.00)*
Juvenile Justice Committee

St. Thomas More Society

FRIDAY, DECEMBER 6

9:00 a.m. Directory Photographer at Belo

Bankruptcy & Commercial Law Section
Topic Not Yet Available
Minority Participation Committee

5:15 p.m. LegalLine. Volunteers needed. Contact sbush@
dallasbar.org.

THURSDAY, DECEMBER 12
Noon

Alternative Dispute Resolution Section
Topic Not Yet Available

Noon

Energy Law Section
“Texas Oil and Gas Caselaw Update,” Jonathan
Childers. (MCLE 1.00)*

THURSDAY, DECEMBER 19
Noon

DBA CSF Board of Directors Meeting

FRIDAY, DECEMBER 20
No DBA Events Scheduled

Government Law Section
“2019 Texas Legislative Update,” Clifford Sparks.
(MCLE 1.00)*

No DBA Events Scheduled

MONDAY, DECEMBER 23
TUESDAY, DECEMBER 24
Offices closed in observance of Christmas holiday

Christian Lawyers Fellowship
Dallas Women Lawyers Association CLE

Peer Assistance Committee

3:30 p.m. DBA Board of Directors

DAYL Membership Committee

FRIDAY, DECEMBER 13

WEDNESDAY, DECEMBER 25
Offices closed in observance of Christmas holiday

THURSDAY, DECEMBER 26
No DBA Events Scheduled

7:45 a.m. Dallas Area Real Estate Lawyers Discussion Group
Noon

WEDNESDAY, DECEMBER 18

Appellate Law Section
“2019 Amendments to the Texas Anti-SLAPP
Statute (TCPA),” Greg Lensing. (MCLE 1.00)*

Publications Committee

Real Property Law Section
Topic Not Yet Available

6:00 p.m. Dallas Hispanic Bar Association

5:15 p.m. LegalLine. Volunteers needed. Contact sbush@
dallasbar.org.

DVAP New Lawyers Luncheon. RSVP to
martinm@lanwt.org.

MONDAY, DECEMBER 9

6:00 p.m. DBA Family Holiday Party
Enjoy pictures with Santa, face-painting,
balloon animals, sing-alongs and more!

Franchise & Distribution Law Section
“Franchise Case Law and Registration
Update.” (MCLE 1.00)*

5:30 p.m. JLTLA Foundation

WEDNESDAY, DECEMBER 11
Noon

Business Litigation Section
“Summary Judgment Practice: Briefing,
Presentation, Objections, and Dos and Don’ts,”
Hon. Bonnie Goldstein, Ladd Hirsch, Hon. Doug
Lang, and hon. Maricela Moore.

Dallas Bar Foundation Board Meeting

6:00 p.m. J.L. Turner Legal Association

No DBA Events Scheduled

Noon

Mergers & Acquisitions Law Section
“M&A Due Diligence Legal & Ethical Advice
regarding Cyber, Cloud, and Service Level,” Peter
Vogel. (Ethics 1.00)

DAYL Foundation Fellows Luncheon

Environmental Law Section
Topic Not Yet Available

6:00 p.m. DAYL Board of Directors

WEDNESDAY, DECEMBER 4

Independence of the Judiciary
“Protecting the Independence of the
Judiciary: Promoting and Protecting Judicial
Independence Here and Around the World,”
Christopher Lehmann, Hon. Jeremy Kernodle,
Florentino A. Ramirez, and Jeffrey Kahn,
moderator. (MCLE 1.00)* RSVP www.tinyurl.
com/DecIndJudiciary.

Noon

Home Project Committee

DAYL Foundation Board Meeting

Tax Law Section
Topic Not Yet Available

DAYL Solo & Small Firm Meeting
5:30 p.m

Noon

Public Forum/Media Relations Committee

TUESDAY, DECEMBER 3
Noon

TUESDAY, DECEMBER 10

TUESDAY, DECEMBER 17

Friday Clinic-North Dallas
“Fake News Threat to the First Amendment,” Paul
Watler. (MCLE 1.00)* Three Lincoln Centre, 5420
Lyndon B. Johnson Frwy., Ste. 350, Dallas, TX
75240. Parking is available in the Visitor’s Lot
located in front of the entrance to Two and Three
Lincoln Centre. There are several delis within the
building. Food is allowed inside the Conference
Center. Thank you to our sponsor Fox Rothschild
LLP. RSVP to yhinojos@dallasbar.org. Directory
photographer available from 11:00 a.m.-1:30 p.m.
Trial Skills Section
“Communicating with Jurors in Time of Trump,”
Lisa Blue. (MCLE 1.00)*
DBA/DAYL Moms in Law. At Sixty Vines-Uptown
(500 Crescent Court). RSVP cpleatherberry@
gmail.com.

MONDAY, DECEMBER 16

FRIDAY, DECEMBER 27
No DBA Events Scheduled

MONDAY, DECEMBER 30
No DBA Events Scheduled

TUESDAY, DECEMBER 31

Offices closed in observance of New Year’s Holiday

WEDNESDAY, JANUARY 1
Offices closed in observance of New Year’s holiday

THURSDAY, JANUARY 2
No DBA Events Scheduled

FRIDAY, JANUARY 3

No DBA Events Scheduled

No DBA Events Scheduled

Be Sure to Visit Your E-Communities!
E-Communities on the DBA website are a great place to view current information on your Sections
and Committees. Officers use these Communities to post and send announcements.
To access, log in to your My DBA Page and find your
E-Communities under the My E-Communities tab.

Monday, December 9
6:00-8:00 p.m. at Belo
Enjoy pictures with Santa, magician,
sing-alongs, clown, face-painting, tap
dancing by Class Act, and more!

Bring an unwrapped toy to donate to charity.
RSVP to yhinojos@dallasbar.org

Family Holiday Party
If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401
as soon as possible and no later than two business days before the seminar.
All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.
*For confirmation of State Bar of Texas MCLE approval, please call Grecia Alfaro at the DBA office at (214) 220-7447.
**For information on the location of this month’s North Dallas Friday Clinic, contact yhinojos@dallasbar.org.
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President’s Column

Headnotes

In Honor of Tradition and the Spirit of
Change, I Leave You With a Smile
BY LAURA BENITEZ GEISLER

I love traditions. Traditions keep us connected to the past,
serving as a reminder of the history that shapes our present. Traditions also connect us to the future as they are passed forward
to the next generation.
There is a Dallas Bar tradition that takes place at the December
board of directors’ meeting where the outgoing president passes a
ceremonial baton to the president-elect. Last December, I accepted
the baton from Michael Hurst. I did so with a big smile on my
face, a smile reflecting the enthusiasm and joy I felt about serving
as the 110th President of the Dallas Bar Association. To accept the
baton from Michael was especially meaningful because not only is
he a dear friend, but a lawyer and leader I truly admire and respect.
The baton passing tradition helped to qualm the nervous trepidation I was starting to feel about the year ahead while reminding me
of the trust that was being placed in my hands to carry forward the
mission of the Dallas Bar Association.
Then I blinked. The dizzying pace of this role and its attendant responsibilities seemed to make the time fly at an abnormally quick pace. Serving as Dallas Bar President has been an
experience I will forever cherish. I am incredibly grateful for the
opportunity to have served, for the experiences and memories I
am left with, and most especially for the people I encountered
along the way. But now, it is time to pass the baton.
Rest assured, at December’s board meeting I will again have
a big smile on my face as I honor the tradition of passing the
baton to Robert Tobey. The smile on my face this year will
reflect the tremendous joy I have experienced as DBA President
and the bittersweet relief I feel now that my term is coming to an
end. My smile will reflect the excitement I feel about the future
of this organization and for my friend Robert, because I now
know firsthand how special it is to serve in this role—to carry
forward the legacy of this 146-year old organization.
My parting advice to Robert and the generation of leaders
to follow is to celebrate and honor the traditions of the Dallas
Bar, but do so in a way that embraces change and welcomes

new ideas. Embrace change in a way that does not depart from
the core values that underpin this storied organization: service
to the profession and community, civility and professionalism,
and ensuring access to justice for all. Resist change that prioritizes the business of law at the expense of the profession of law.
Embrace change that reflects and values an increasingly diverse
membership and that encourages the input and ideas of young
lawyers. Mentor young lawyers as you pass along tradition, but
allow them the space to create their own.
Under the umbrella of this organization, I have had the honor
and privilege of witnessing lawyers at their best, creating a culture and community that makes the Dallas Bar Association the
best in the country. But over time, I have also witnessed a slow,
creeping apathy toward bar service which tells me we must do
a better job engaging and providing value to our members so
that the Dallas Bar remains relevant to lawyers in our community—an association that celebrates tradition but evolves with
the changing times. Robert, I know you are ready, and the Dallas Bar Association will be better because of your leadership in
2020.
I would like to say thank you to everyone who supported me
this year. I am thankful to have been surrounded by people who
wanted to see me succeed in this role and who went out of their
way to help me do so. The support came from all around, in ways
big and small. It came from many different people, too many to
name here, but my heartfelt thanks goes out to you all.
However, there is one person I must thank here because without her guidance and support this year I might have lost my sanity
or foisted the baton on Robert sooner, and that is our Executive
Director, Alicia Hernandez. Alicia, words cannot adequately
convey how grateful I am to have had your guidance and support
this year so I will simply say, thank you. You are the best and the
Dallas Bar is so fortunate to have you.
And now, in the spirit of tradition and with a big smile on my
face, I pass the baton.
Laura

PLANNING TO DO SOME HOLIDAY
SHOPPING ON AMAZON?

SHOP ON AMAZON
AND GIVE BACK TO
DVAP
GO ONLINE TO SMILE.AMAZON.COM AND
SELECT DVAP TO GET STARTED.
When you shop through AmazonSmile,
the AmazonSmileFoundation will
donate .5% of the price of
eligible purchases to DVAP.

SAVE THE DATE!

HELP PRESERVE BELO—BECOME A SUSTAINING MEMBER
RECEIVE PROMINENT RECOGNITION IN HEADNOTES AND
AT OUR ANNUAL MEETING.
Your 2020 dues statements have arrived and we ask that
you consider renewing as a Sustaining Member ($500).
200,000+ members and guests use the building each year
and your contribu�on at the Sustaining Member level will
help us con�nue the essen�al upkeep needed to preserve
our beau�ful building—as the premiere bar headquarters
in the na�on. Thank you for your support.

DBA New
Member Fiesta
Celebration!
Tuesday, February 18, 2020
For more information, or for
sponsorship opportunities, contact

All Sustaining Members will be prominently recognized
in Headnotes and at our Annual Mee�ng.

kwatson@dallasbar.org
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Steve Gwinn Named 2019 Distinguished Service Award Recipient
BY JESSICA SMITH

The Dallas Bar Association is proud
to announce Stephen Gwinn as the 2019
recipient of the Kim Askew Distinguished
Service Award. The Kim Askew Distinguished Service Award recognizes the
DBA member who, through service to the
Association and the Dallas community,
has shown a lasting dedication to good
works—above and beyond the traditional
service of DBA members—while promoting good relations among lawyers, the judiciary, and the community. This is only the
second time this award has been presented.
It was created in 2017 and named after its
inaugural recipient.
Steve was recognized for his many years
of service to the Dallas Bar Association,
but particularly for his work on the Texas
High School Mock Trial program.
“For years I have participated as a judge
for the High School Mock Trial program
and have observed first-hand the positive
impact Steve Gwinn has had on the lives
of the student participants. His passion and

Stephen Gwinn

commitment to the High School Mock
trial program has driven its success, benefitting both the community and profession.
It also distinguishes his service to the bar

Texas HS Mock Trial Needs Volunteers!
HOW YOU CAN HELP
Coach a Team
•
•
•
•

Help team prepare for competition
Schools located in Dallas
No litigation experience required
Work around your schedule!

Score a Competition
•
•
•
•

Earn self-study CLE & network with attorneys
No litigation experience required
Only 3 hour time commitment
It takes over 200 attorneys to score a day of
competition! We need you!

2020 Competitions: Sat, January 18th, Sat, January 25th, Sat, February 1st,
Fri, March 6th - Sat, March 7th | All taking place at George Allen Courthouse.
Questions? Contact the State Coordinator at texashsmocktrial@dallasbar.org or call 214-220-7484
www.texashighschoolmocktrial.com

in a way that warrants celebration and his
recognition,” said Laura Benitez Geisler,
DBA President.
To say that Steve is “all in” when it
comes to the Mock Trial program is an
understatement. Not only does Steve give
his time and experience to the program, his
family’s foundation also provides financial
support to the program each year.
Steve has participated in the statewide Texas High School Mock Trial program for over 28 years. He has served as
an officer on the Committee for the past
20 years, and has chaired the Committee
since 2004. He has attended the National
Mock Trial Championship for the past
18 years as a representative of the winning Texas team—many times at his own
expense. Over the past two decades, Steve
has taken on virtually every task involved
with Mock Trial, including writing the
case, judging, score-keeping, coaching,
and more. Steve’s dedication and commitment to the program, to the students, parents, educators, and volunteers make him
worthy of this award.
He has been recognized by the DBA for
his outstanding support of this program by
being awarded the Jo Anna Moreland Outstanding Committee Chair, and in 2017 he
was awarded the Nancy L. Garms Memorial Award for Law Focused Education by
the State Bar of Texas.
Steve’s devotion to the DBA’s Texas
High School Mock Trial program is extensive. He has an enormous sense of dedication to mock trial—just ask him, he will
excitedly expound upon the benefits of
Mock Trial—not only why this program is
awesome for the students, but for the mentors as well.
He spends much of his time each year
writing cases to carefully address current
legal issues to heighten the students’ understanding of the principles of equal justice
for all. Steve has coordinated a diverse

“My daughter said that there was only one band that she wanted to

…The Jordan Kahn Orchestra!”
– Dawn Finley

perform at her wedding

(Director of Catering at the Belo Mansion)

committee to work with him in preparing the cases each year, including a former
law professor, plaintiff lawyers, and defense
lawyers. Each year the case content rotates
between civil and criminal.
In addition to these Mock Trial duties,
he also organizes a Saturday morning clinic
and carefully plans the case he will present to the students so that they learn basic
skills for mock trials, including court room
procedures, advocacy, and critical thinking.
Steve’s outreach to school districts and
his interest in growing the Texas program
has seen him give up his law practice for
the day, to fly to another city to help educators start a mock trial program.
Not only does he perform these duties
with passion and enthusiasm, but his sense
of humor at the competitions and the luncheons is legendary. The students and
teachers enjoy his corny jokes and his love
for the competition is always apparent.
Steve is an attorney at Suzanne I. Calvert & Associates, where he has practiced
since 1992. He is a Fellow of the Texas Bar
Foundation, a Sustaining Life Fellow of the
Dallas Bar Foundation, and a member of
the William ‘Mac’ Taylor American Inn of
Court. A graduate of SMU Dedman School
of Law, he is currently an Adjunct professor
of Trial Advocacy for the law school. He is
an Eagle Scout: Bronze Palm and a professional musician. He is married to Tina and
they have two sons, Logan and Landen.
In recognition of Steve’s exemplary
dedication to the Dallas Bar Association
and the Texas High School Mock Trial
program, to the students who participate in
it, and to the parents, educators, and the
volunteers, we congratulate him. He has
truly distinguished himself to the Dallas
Bar Association and the Dallas legal community. Congratulations Steve!
HN
Jessica D. Smith is the DBA Communications/Media Director.
She may be reached at jsmith@dallasbar.org.
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Benefits and Shortcomings of Transfer on Death Deeds
BY DANIEL G. VAN SLYKE

The transfer on death deed (TODD)
seamlessly and with minimal cost transfers
real property to beneficiaries upon death.
However, the TODD may prove vulnerable
to the very problems and expenses associated with probate proceedings that will-substitutes are designed to avoid. This article
first discusses the requirements for creating
a TODD and then explores the TODD’s
advantages and shortcomings as an estate
planning tool.
Enacted in 2015, the Texas Real Property
Transfer on Death Act appears as Chapter
114 of the Texas Estates Code. Under Chapter 114, a valid TODD must include many
elements of a recordable deed. Like a recordable deed, a TODD must be in a writing
signed by the transferor, identify the transferor and the beneficiary with reasonable

DBA Directory
Photographer will be
available to take photos
for the 2020 Directory on:

Wednesday, December 11
9 a.m. - 3 p.m. at Belo

Friday, December 13
11 a.m. - 1:30 p.m. at
North
Dallas
Clinic
(5420 LBJ Frwy, Ste. 350)

certainty, describe the real property being
transferred, and be acknowledged. Unlike
a typical deed, the TODD is effective without notice or delivery to the beneficiary and
without consideration. A TODD must provide that the transfer “is to occur at the transferor’s death.” Finally, a valid TODD must
be recorded before the transferor’s death in
the deed records of the county in which the
property is located.
Previously, Chapter 114 subsections
114.151 and 152 provided optional forms for
both creating and revoking a TODD. The
legislature repealed those subsections effective September 1, 2019, instead giving the
Texas Supreme Court discretion to promulgate such forms with an addition to the Government Code. Nonetheless, the practical
impact of the repeal appears minimal because
it expressly “does not affect the validity of a
transfer on death deed or a cancellation of a

Photo sessiqn is FREE, requjres
no reservation and only fakes
a few minutes. Photos may be
purchased for personal use.
Questions?
Contact Judi Smalling at
jsmalling@dallasbar.org
or (214} 220-7452.

transfer on death deed executed before, on,
or after” September 1, 2019.
A valid TODD under Chapter 114
boasts several benefits as an estate planning
tool, especially for a Texan of modest means
whose sole asset is a home. The TODD effectively transfers property immediately upon
the transferor’s death as if it were a devise in
a will, but without the expense or potential
delay occasioned by a probate proceeding.
Creating a TODD is also simpler and more
cost effective than properly forming and
transferring property into a trust.
During the transferor’s lifetime, the fully
revocable TODD preserves the transferor’s
control over the property. A revocation or
subsequent instrument conveying the property and recorded before the transferor’s
death render a previous TODD void. Furthermore, during the transferor’s lifetime, a
TODD does not change the legal or equitable position of a designated beneficiary or
of any creditors of either the transferor or the
beneficiary.
Upon the transferor’s death, the automatic transfer of property pursuant to a
TODD enables beneficiaries to address mortgages or other debts secured by the property
without the delay that may cost considerable
amounts in lost equity. A TODD also allows
beneficiaries to sell property without facing
title issues much sooner than would be possible with a will.
On the other hand, the Fort Worth
Court of Appeals’ August 1, 2019 decision
in Estate of Puckett illustrates the TODD’s
shortcomings as a probate avoidance tool.
Puckett involved a TODD in favor of the
decedent’s daughter. The executor of the
decedent’s estate filed an application to set
aside the TODD. The daughter moved to
dismiss the executor’s application, arguing

that the court’s probate jurisdiction did not
reach the property at issue because, pursuant
to the TODD, the property was not part of
the decedent’s estate at the time of death.
The jury found that the TODD was procured
through fraud and undue influence, and the
trial court entered judgment setting aside
the TODD as void. The Court of Appeals
affirmed that the trial court had jurisdiction
over the executor’s application because it
involved a claim arising from estate administration that directly related to the settlement,
partition, and distribution of the estate.
Puckett highlights that a TODD is subject to the same sort of attacks as a will,
including challenges based on lack of capacity, fraud, undue influence, and duress. Moreover, to create or revoke a TODD requires
the capacity to contract, which is a higher
standard to prove than testamentary capacity. Puckett also shows that that a TODD will
not remove real property from the reach of a
court with probate jurisdiction.
Therefore, the attorney recommending
a TODD should evaluate the possibility of
a contest just as the same attorney would
evaluate the possible will contest. And, of
course, the TODD transfers only the single
parcel of real property that it describes. Even
the Texan whose sole asset appears to be a
home should consider a back-up will, in the
event that other assets have been forgotten
or may be acquired later.
Despite its shortcomings, the TODD’s
benefits recommend it as a cost-effective
estate planning tool that in many instances
will seamlessly transfer real property to beneficiaries without the necessity of a probate
proceeding. 
HN
Daniel G. Van Slyke is an Associate at Mackie Wolf Zientz & Mann, P.C.
He can be reached at dvanslyke@mwzmlaw.com.
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Medicaid Reimbursement Claims: Not a Lien, but Still Important
BY RYAN TROBEE

Medicaid estate recovery is a lurking
claim in many estates, and it can have a big
impact on the probate process and estate
administration.
In 2019, the number of Texans enrolled
in Medicaid exceeded 3.5 million. In
response to federal law, and as a means of
recouping costs of the state Medicaid program in 2003, the Texas Legislature implemented the Medicaid Estate Recovery Program, or “MERP,” which allows the state to
seek payback for certain expenses paid by
Medicaid. The program is outlined in Chapter 373 of the Texas Administrative Code. If
the decedent was (1) over the age of 55 at
the time services were received, (2) applied
for Medicaid on or after March 1, 2005, and
(3) received “covered Medicaid services,”
then his or her estate is subject to MERP.
These covered Medicaid services are gener-

ally long-term care costs in nursing facilities
or home and community-based services.
The recovery of expenses is only sought
against probate assets. Since the homestead
is usually the most valuable asset after a person qualifies for Medicaid, it is the most typical asset from which the state seeks recovery.
MERP may one day be extended to reach
nonprobate assets, which is allowed by federal
law, but in Texas it is currently limited to the
probate estate. A prudent planner can make
use of nontestamentary transfers to protect a
decedent’s assets from MERP claims, including so-called “Lady Bird” deeds.
MERP claims will not be sought if the
decedent dies leaving (1) a surviving spouse,
(2) a surviving child under the age of 21, (3)
a disabled or blind child, or (4) an unmarried adult child residing in the decedent’s
homestead at least one year prior to death.
These situations are referred to as “exemptions.” There are also hardship waivers listed

Texas Lawyers’ Assistance Program
TLAP provides confidential help for lawyers, law students, and judges who have problems
with substance abuse and/or mental health issues. In addition, TLAP offers many
helpful resources, including:
 Live Ethics CLE presentations


Request of specific educational materials





TLAP Newsletter

1-1, group telephone calls on topics

Friday noon AA telephone meeting 1-800-393-0640, code 6767456

Find out more at www.texasbar.com.

in §373.209 of the Texas Administrative
Code, which allow estate beneficiaries to
present compelling reasons of hardship to
avoid MERP claims, although these hardship waivers must be presented to the MERP
program in a timely manner. Finally, MERP
claims are also not pursued if the recoverable
estate is less than $10,000, or the recoverable
amount of Medicaid costs is $3,000 or less.
The Dallas County probate courts have
adopted local rules that require a statement
regarding a decedent’s receipt of Medicaid
benefits in the application and proof when
probating a will as a muniment of title. The
State of Texas becomes a creditor of a decedent’s estate and may assert a MERP claim
like any other claim against the estate. A
common misconception is that a MERP
claim establishes a lien on real property.
Although Medicaid recovery claims attach
as liens in other states, in Texas they are considered a Class 7 probate claim, not a lien.
Given that there are only 8 classes of claims
in Texas, that puts MERP claims near the
bottom of claim priorities. MERP claims
are given no special treatment; they are not
exempt from the requirements of proof and
presentment generally required of estate
claims.
Although a MERP claim is classified and

subject to estate administration, there is a
semi-independent procedure that notifies
the estate beneficiaries of whether a MERP
claim will be sought. After the MERP program receives notice of a Medicaid recipient’s death, a 30-day clock starts ticking
within which the program sends a Notice
of Intent to File a Claim. Exemptions can
be claimed at any time, but hardship waivers have to be submitted within 60 days from
the date shown on the Notice of Intent to
File a Claim. MERP then files a claim with
the estate within 70 days of actual notice of
death. A practitioner can obtain certainty
regarding the status of a MERP claim by
having an estate heir, beneficiary, or estate
representative request a MERP certification
from the Texas Department of Health and
Human Services.
When approaching a new probate matter, always be mindful of a potential MERP
claim. Make full use of exemptions and hardship waivers and obtain a certification that
MERP will not seek a claim. Finally, remember that MERP claims in Texas are not liens
and can be addressed as a class 7 claim in the
course of estate administration. 
HN
Ryan Trobee is an Associate Attorney at Pyke & Associates, P.C. He can
be reached at rtrobee@dallasprobatelaw.com.
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Nothing Rendered, Nothing Gained
BY MICHAEL MOORE

It is axiomatic that two things are
certain: death and taxes. In Texas,
taxes are certain to raise not only tempers but also the cost of doing business.
For Texas businesses, taxes are levied
against real property and business personal property (BPP). Every year, over
$275 billion of BPP is taxed—almost
10 percent of the total taxable value
of all property in the state. Despite
being a potential source of tax savings for business owners, many fail to
understand and utilize rendition strategies that will have a positive impact on
their budgets.
The Texas Constitution authorizes
the taxation of all tangible personal
property used to produce income, unless
it is exempted. The Texas Tax Code further defines tangible personal property
as property that can be seen, weighed,
measured, felt, or otherwise perceived
by the senses—i.e., equipment, furni-

ture, computers, and inventory.
BPP is taxed based on its market value as of January 1 of each year.
Renditions itemizing all BPP must be
filed by April 1 of each year, although
a 30-day extension may be requested.
Failing to file results in penalties. Renditions typically include a fixed asset
listing with the dates of purchase, cost
of the property, depreciation of the
property, and a good faith estimate of
value.
BPP value is calculated using either
the market value—the value the property would get on the open market
through cash purchase or trade—or the
book value—the value based on federal or district depreciation schedules.
Most appraisal districts have their own
depreciation tables which should be
consulted when preparing a rendition.
Market value may be higher or lower
than the book value, and it is important
to consider both before filing a rendition. Computers are a prime example

End-of-Year Review of 2019 Ethics
Opinions, Rules and Trends
Wednesday, December 4, Noon at Belo | Ethics 1.00
RSVP mmejia@dallasbar.org
Sponsored and presented by the DBA Legal Ethics Committee

of the difference in market value versus book value. A computer is typically
depreciated on a five-year schedule. If
a computer was purchased for $1,000
and the owner was only able to sell it
six months later for $500, the market
value would be half of the purchase
price. Comparatively, using a 10 percent depreciation (six months of sixty
months), the indicated value would
be $900. When rendering property,
owners should consider how depreciation and the secondary market for used
goods affect property value.
To ensure an accurate rendition,
owners should verify that no ghost
assets (assets that were disposed of but
never taken off the books and included
on prior renditions) are included in the
rendition. Owners should also consider
the impact of idle assets—those not
being used but still capable of use; scrap
assets—those no longer in use and not
capable of use without significant work;
and abandoned assets—those left to
deteriorate and not capable of productive use. Identifying and accounting
for assets no longer used to produce
income can dramatically affect the taxable value of the BPP.
Business owners should also be
aware of the nuances involved with
inventories. Generally, inventory falls
into four categories: raw materials,
work-in-progress, finished goods, and
supplies. Any rendition of inventory
must consider issues such as obsolescence, markdowns, spoilage, breakage,
theft, slow moving items, and outdated
inventory. Likewise, the owner should
consider cost components such as labor
and shipping when determining the

fixed cost per unit of the completed
product or class for rendition purposes.
Several exemptions may be applied
to BPP. These include: the Freeport
Exemption applies to inventory in the
state for 175 days or less before being
transported out of the state (except oil
and gas); the Goods-in-Transit Exemption applies to inventory purchased,
held at a public warehouse facility, and
then transported to another location
in or out of the state within 175 days
of the purchase (with exceptions); and
the Pollution Control Property Exemption is available for property that has
received a positive use determination
from the Texas Commission on Environmental Quality. Other exemptions
may also be available.
Exemption applications are due
between January 1 and April 1 of the
tax year, depending on the exemption
type, and require separate forms. It is
important to remember that exempt
assets must still be included on the rendition. If an exemption is granted, the
exempt value will be deducted from the
total value.
Rendering BPP is an onerous but
necessary task that business owners
must complete every year. Accurately
reporting assets, appropriately determining asset values, and applying the
proper exemptions can yield substantial
benefits to a business. Understanding
and utilizing these strategies ensures
compliance with statutory requirements and that the owner is not taxed
beyond what is appropriate.
HN
Michael Moore is an attorney with Ryan Law Firm, PLLC. He
can be reached at michael.moore@ryanlawyers.com.

DVAP’s Finest
MEGAN LADRIERE

Megan LaDriere is a Senior Associate at Baker Botts, L.L.P.
1. How did you first get involved in pro bono?
My firm, Baker Botts, actively encourages young associates to get involved with pro bono activities early
in their career. When I received the DVAP monthly
emails on available cases, I took a simple divorce to get
started! DVAP made it very easy and I felt supported
so that I was able to successfully represent my client in
a new area of law for me. I’m also on the DAYL Equal
Access to Justice Committee, which plans and hosts
an annual wine tasting each June to raise money for
DVAP, as well as the DAYL Pro Bono Partners Committee that helps connect young lawyers with pro bono opportunities. Being able
to get others involved in pro bono and support DVAP has been so rewarding!
2. Describe your most compelling pro bono case.
It’s hard to choose one—I’ve loved them all and learned something new every
time. Mostly, I’m overwhelmed with the gratitude and appreciation from all my pro
bono clients. They are all so thankful to have someone walk them through a process that they are unfamiliar with and often intimidated by.
3. Why do you do pro bono?
The legal system is so difficult to navigate if you aren’t a lawyer! It can be scary,
confusing, and difficult, and I think helping others through that process is one of
the best ways I can use my license to give back to the community.
4. What impact has pro bono service had on your career?
It’s made me so appreciative of the privilege it is to practice law. It can be a tough
practice, but I’m filled with so much gratitude for my license and knowledge when
I’m helping my pro bono clients who often have no idea where to even start.
Learning other areas of law beyond patent law is always an adventure too—keeps
me on my toes!

Pro Bono: It’s Like Billable Hours for Your Soul.
To volunteer or make a donation, call 214/748-1234, x2243.
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Dallas Bar Foundation – Funding the Future
STAFF REPORT

Scott McElhaney, of Jackson Walker
L.L.P. and Chair of the Dallas Bar Foundation, began this year with the announcement that Nina Cortell, of Haynes and
Boone, LLP, was selected as the DBF Fellows Justinian Award recipient for 2019.
Nina was honored at the 28th Annual
Fellows Luncheon in April. Joel Crouch,
of Meadows Collier and DBF Fellows
Chair, recognized the 88 new Fellows at
the event. He commented that the Fellows help to sustain the philanthropic
efforts of the Dallas Bar Foundation,
which include providing clerkships and
scholarships for law students and grants
to non-profit organizations whose mission
includes law-related education and legal
services for the underserved.
The Justice James A. Baker Clerkship at the Supreme Court of Texas
with Chief Justice Nathan Hecht was
awarded to Karina Rios, 2L Texas A&M
University School of Law. DBF Fellows
Tricia DeLeon, of Holland & Knight
LLP; David Luther, of K&L Gates LLP;
and Steve Russell, of Russell & Wright
PLLC, served on the Baker Clerkship
Committee.
The recipient of the Collins Clerkship at the Supreme Court of Texas with

Justice Eva Guzman was Megan Mendez,
2L UNT Dallas College of Law. Megan
worked at Barnes & Thornburg as a legal
assistant several years before deciding
to attend law school. Meghan was also
selected as a Coleman Scholar with the
Higginbotham Inn of Court in 2019. DBF
Trustees Steve Bolden, of Bracewell LLP;
Victor Corpuz, of Jackson Lewis PC; Sean
Hamada, of Hamada Smith, PLLC; and
Gabe Vazquez, of Vistra Energy, served
on the Collins Clerkship Committee. The
committee selected 5 other law students
for clerkship opportunities this summer.
The DBF also awarded the Bob Mow
Judicial Internship at the U.S. District
Court with Chief Judge Barbara M.G.

Let’s Keep it Social. Follow Us!
Find out what’s going on at the #DallasBarAssoc
www.dallasbar.org

Lynn to Arma Fitzgerald, 2L SMU Dedman School of Law. The Bob Mow Judicial Internship Committee was chaired
by Kim Askew, of K&L Gates LLP, who
was joined by Greg Taylor, of Diamond
McCarthy, LLP, and Bobby Rubarts, of
Koning Rubarts LLP, all of whom are DBF
Fellows. The Stephen Philbin Media Law
Fellowship, which is the only media law
clerkship offered in Texas, was awarded to
Grace Mock, 1L Texas A&M University
School of Law. Grace was a magna cum
laude graduate from Texas A&M University where she served as editor of the
student newspaper, The Battalion. Russ
Coleman, Christine Larkin, of The Dallas
Morning News, and Paul Watler, of Jackson Walker, L.L.P. served on the selection
committee for the Philbin Fellowship.
The Judge Sarah T. Hughes Diversity Scholarship remains the signature
program for the Dallas Bar Foundation. There are currently seven Hughes
Scholars studying at the three area law
schools. This year marked the 34th anniversary of the DBA Bar None Company,
which has raised funds to support the
Sarah T. Hughes Diversity Scholarship
through their annual variety show. At
the Bar None/Hughes Scholar luncheon
in October, Tom Mighell, of Contoural,
Inc., and Martha Hofmeister, of Shackelford, Bowen, McKinley & Norton,
LLP, announced that Bar None XXXIV,
Lawaquaman, had raised over $71,000 for
the scholarships this year bringing the
cumulative total for Bar None to over
$2.1 million. The three new Hughes
Scholars, Brooke Lopez and Daniel
Zapata, both 2L students at UNT Dallas
College of Law, and Joan Gregg, 1L SMU
Dedman School of Law, were introduced
at the luncheon
For the ninth consecutive year, the
DBF hosted the Evening With program,
which benefits the Sarah T. Hughes

Diversity Scholarships. This year’s event
was An Evening with Evan Thomas. DBF
Trustee, Talmage Boston, of Shackelford,
Bowen, McKinley & Norton, LLP, served
as Chair of the event in addition to leading the on-stage interview with Evan
Thomas, on his recent New York Times
bestselling biography about Justice Sandra Day O’Connor.
The 2019 Grants Committee was
chaired by Brad Weber, of Locke Lord
LLP, with Ms. DeLeon serving as ViceChair. They were joined on the committee by Wei Wei Jeang, of Grable Martin
Fulton PLLC, and Aubrey Connatser, of
Connatser Family Law. Grant requests are
thoroughly evaluated to determine that
the requests are aligned with the mission
of the Dallas Bar Foundation.
A partial list of grant awards through
August of this year include:
• DBA LegalLine, which provides an
opportunity to call in and speak with a
lawyer twice a month throughout the year.
• Dallas Urban Debate Alliance,
which provides debate instruction, debate
competition, and attorney mentors to
DISD students who would not otherwise
have an opportunity to participate on a
debate team.
• Genesis Women’s Shelter Client
Legal Services Program, which provides
legal services for women who need legal
assistance to end an abusive relationship.
• Mosaic Family Services Legal Service Program, which supports victims
of violence and abuse needing legal services they would not otherwise be able to
afford.
• Texas High School Mock Trial program, which is organized and supported by
DBA members. Local attorneys and judges
volunteer many hours each year to host
and judge the state-wide high school competition. The winning school advances to
the national competition. 
HN
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Decedent Estates: Ethical Points to Consider
BY HERSHEL R. CHAPIN
AND HANNAH M. ELSAADI

Sometimes attorneys wear multiple
hats in Texas decedent estate proceedings. This occurs in multi-party or single party representations where multiple
stakeholders have claims to property
administered by an attorney. Why does
this happen and what are some practice
points when it does?
The rationale behind multiple party
representation centers on issues of efficiency, cost-savings, or necessity for
filling a responsibility vacuum that
advances the interests of multiple parties. These situations arise in a variety
of contexts. For example, chances are
at some point a lawyer will be asked to
administer a friend’s or family member’s
estate (where the lawyer stands to gain
something). A second example, which is
contemplated by Texas Estates Code section 304.001, involves situations where a
creditor’s, devisee’s, or heir’s attorney also
represents an estate administrator. Even
attorneys who represent only one party
may owe fiduciary duties to other parties.
TDRPC 1.14. How does one keep oneself
covered from an ethical violation? Counselors should be especially cognizant of
actual and potential conflicts to avoid
ending up with a bee in their bonnet.
TDRPC 1.06 permits multi-party representation in certain scenarios without
the necessity of pulling a rabbit out of the
hat. The three main qualifications are: 1)
the situation must not involve the attorney’s firm’s representation of opposing
parties to the same litigation, 2) the lawyer’s personal interests cannot adversely
affect a client’s representation, and 3)

there must be effective client consent
after full disclosure of potential advantages afforded to the attorney as well as
the “existence, nature, implications, and
possible adverse consequences” of the
representation.
TDRPC 1.08 permits role-sharing in
business transactions (think settlement
discussions) where the following hat trick
is achieved: (1) the terms of the transaction are fair, reasonable, understandable
and disclosed to the clients, (2) the clients are made aware of the need for—and
can actually seek—the advice of independent counsel, and 3) the clients consent in writing. Strict compliance should
be observed lest the lawyer in the middle
of the deal be accused of hoodwinking.
What if you are an advocate and a
testifying fact witness in a probate case
– must you hang up your hat at trial?
TDRPC 3.08 says not necessarily: An
attorney may perform both roles when
1) testimony relates to an uncontested
issue, 2) testimony given is solely a matter of formality, 3) testimony is regarding
the nature and value of legal services, 4)
the lawyer is a party to the action appearing pro se, or 5) the lawyer notified opposing counsel that he expects to testify and
his disqualification would cause the client substantial hardship (i.e. you cannot
keep it under your hat that you will be a
testifying witness). A non-testifying fact
witness can still assist with trial preparation.
To top it all off, attorney-client privilege could be waived if litigation eventuates between parties to a common representation—the duty of loyalty extends
to all of the clients, as does each client’s
indivisible ownership of the contents of
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Spanish for
Lawyers:
Sign Up Now!
10-Week
Course Spring
2020

Experienced * Creative
High Client Satisfaction
Settles Cases!
Online scheduling calendar
www.abramsmediation.com
Office 972-702-9066
Cell 214-289-4427
jeff@abramsmediation.com
Case coordinator:
kelli@abramsmediation.com

Jan. 7-March 11, 2020
Tuesdays and Wednesdays,
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the case file.
Are you contemplating representing more than one party or dealing with
multiple stakeholders’ interests in a decedent’s estate? Here are some helpful tips
so your work will hopefully result in a
feather in your cap:
1. Obtain written informed consent:
Any time there is a potential conflict,
advise the affected parties about the lawyer’s (or other party’s) financial interest
in the appointment/role/activity and the
availability of alternative candidates.
Qualifying conflict waivers must be made
in a signed writing.
2. Zealously account for legal fees and
ensure that fees for non-lawyer services
are fair, reasonable, and readily disclosed
to clients.
3. Consider the availability of separate fiduciary service professional liability insurance: Most legal malpractice
insurance policies only cover “professional legal services” but not all potential
claims against fiduciaries.
4. Consider using a court-supervised
process (such as a Dependent Administration) to ensure estate property/claim/
distribution disputes are “resolved”
through adjudication. TDRPC 1.14(c).
5. Make the relationship clear: In situations where an attorney is serving in
multiple capacities it is important that

the attorney “make clear the relationship
to the parties involved.” TDRPC 1.06
Comment 15. The lawyer should not
only communicate this in the beginning
of the relationship, but also frequently
throughout the course of the representation – specifying in what capacity the
lawyer is serving with granularity for each
activity and the reasons why. TDRPC
1.02(b).
6. Communicate the risks of potential
conflicts and of attorney-client privilege
waiver to the parties in the engagement
agreement/letter. See TDRPC 1.07(a)
(1).
7. If a lawyer-devisee seeks to take a
fiduciary role in an estate, one strategy
might be a disclaimer of contested gifts/
inheritance.
8. Hire a CPA or tax counsel as appropriate. Fiduciaries are frequently found to
be liable for tax consequences of decedent estate administration decisions;
knowledge of tax matters is presumed to
be a competence issue. See TDRPC 1.01.
So hats off to attorneys involved in
decedent estates who observe these rules.
Doing their job correctly will result in
win-win solutions for many parties. HN
Hershel R. Chapin is the Managing Attorney of H. R. Chapin,
Attorney & Counselor, PLLC, and Hannah M. Elsaadi is an Associate
at the firm. They may be reached at hchapin@gmail.com.
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Estate Planning Challenges in the Digital Age
BY STEPHEN COY

The advent of the digital age has created new challenges for estate planners,
as a whole new class of assets has been
introduced into the planning lexicon.
Each new asset can have its own world
of policies and procedures. Now, you
may be thinking, “why should we care
about planning around a decedent’s digital assets?” True, there may be nothing
sacrosanct about your deceased mother’s
Facebook account. On the other hand,
you might think differently if mom was
collecting bitcoins. The reality for most
clients is that even if the deceased did
not own any digital assets with quantifiable value, access to digital assets, or
the lack thereof, can be consequential.
Often times account statements exist
only in a digital format. Without access
to the decedent’s email account, the
identification of certain accounts could
be lost forever.

For years, planners were bound by
voluminous terms-of-service agreements
to address digital asset planning. The
terms-of-service agreements varied in
content and application, which meant
that one had to thoroughly understand
the terms-of-service agreement for each
asset in order to plan for such asset upon
the user’s death. The time and energy
involved in understanding each termsof-service agreement made planning
for these types of assets impractical. In
many cases, the digital assets were completely lost as executors and trustees
were denied access.
The good news is that we now have
the Revised Uniform Fiduciary Access
to Digital Assets Act (RUFADAA),
which provides planners a uniform
method for their clients to appoint
fiduciaries to access their digital assets.
RUFADAA has been adopted by nearly
all jurisdictions including Texas, now
codified as Texas Estates Code Chapter














2001. Even though this law has been in
effect in Texas since 2017, many planners have neglected to include any reference to digital planning in their documents. The statute makes it much easier
to provide planning for digital assets,
and estate planners would be wise to
take advantage of the statute’s simplicity and practicality.
While RUFADAA does not eliminate the terms-of-service agreement, it
does provide a straightforward method
for the user to designate a fiduciary (i.e.,
agent under power of attorney, executor, trustee) that will be able to access
the digital asset. Planners should consider adding the requisite language to
their powers of attorney, wills, and trust
agreements to allow or prohibit such
access as the client deems necessary.
RUFADAA allows for full, partial, or
prohibitive disclosure of both assets and
electronic communications. The act
sets out how the fiduciary can access the
digital assets while the user is alive (See
Section 2001.131) or deceased (Section
2001.102).
RUFADAA creates a hierarchy for
third party access to digital assets. Custodians for digital assets will look first
to the “online tool,” which will override any other fiduciary designation. For
example, a Facebook account allows the
user to designate what happens to her
account when she dies and what friend
will have the ability to manage the posts
on the account. The online tool may
vary from asset to asset in how it operates, but the statute does ensure that
such designation will preempt any other
designation or instruction found in outside planning documents. In the absence

of an online tool, the custodian will
then consider a fiduciary designation in
the estate planning documents, so long
as the document specifically provides
the proper consent to disclose electronic
communications and all forms of digital
assets under the circumstances. Finally,
if the user does not designate an online
tool or designate a fiduciary, the termsof-service agreement will determine
whether anyone will have access to the
particular digital asset in question.
It should be noted that adding
RUFADAA language to your estate
planning documents is not the panacea to all digital planning. The planner
should pay particular attention to any
assets that have quantifiable value to
make sure that future beneficiaries will
be able to access them. Designating a
fiduciary is a great first step for digital
planning, but some assets will require
special attention that goes beyond putting stock language in the estate planning forms. For example, many of the
popular cryptocurrencies, like bitcoin,
are encrypted and require a special password or “key.” You may be able to contact Google to access a password for a
Gmail account, but there is no one to
contact for a missing cryptocurrency
key. If the key is lost, so is the asset. An
estate plan for a bitcoin owner that does
not include the key is a failed plan. In
all cases, the planner will need to have
a functional understanding of how the
technologies work and evolve to make
sure that the estate plan can be effective
on all platforms.
HN
Stephen Coy is an attorney at Walker & Doepfner, PLLC and
can be reached at stephen@w-dlaw.com.
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In Terrorem (No-Contest) Clauses in Wills and Trusts
BY P. KEITH STAUBUS

An “in terrorem” clause in a will or trust
is a clause which provides that any beneficiary who contests or attacks the instrument
loses their gift under that instrument, or in
the alternative, takes a reduced share. Also
known as a “no-contest clause” or “poison pill
clause”, when drafted correctly, it is intended
to force a party to choose between accepting
a gift as provided in the will or trust, or risk
losing that gift by contesting the instrument
in an effort to recover a larger share.
An example of a no-contest clause is as
follows:
“If any beneficiary contests the probate or validity of this Will or any
provisions hereof, or shall be party
(except as a party defendant) to such
a contest proceeding, such beneficiary and all of his or her issue shall
be deemed for all purposes hereunder
to have predeceased me.”
Estate planners often consider the nocontest clause their silver bullet in protecting against the possibility of a will or trust
contest. Attorneys who frequently contest
wills are less convinced of the effectiveness
of these clauses.

Clauses Strictly Construed

Historically, Texas courts have strictly
construed no-contest clauses in an effort to
avoid forfeiture when possible, requiring that
the alleged action contesting the will or trust
clearly fall within the express terms of the
clause. Some examples of actions held by
Texas courts not to constitute a contest of a
will or trust include the following:
• Challenging the appointment of an
executor;
• Demanding a statutory accounting;

• A suit to remove the executor or
trustee;
• A suit to determine the characterization of property;
• Challenging the executor’s inventory;
Testifying in support of a contest;
• A suit against an executor or trustee for
breach of fiduciary duty;
• The mere filing of a contest.

Statutory Exception
to Avoid Forfeiture

Significantly, in 2009, the Texas Probate Code was amended (now Texas Estates
Code Section 254.005) to provide that a nocontest clause in a Will does not result in a
forfeiture by the beneficiary if the contesting
party had:
(1) probable cause for bringing the
action; and
(2) brought and maintained the action in
good faith.
In 2011, the legislature replaced the
“probable cause” standard with “just cause”.
A similar statutory exception applying to
contests to the validity of trusts was added
to Texas Property Code, Section 112.038. In
2015, the legislature amended Estates Code
Section 254.005 by adding a subparagraph
clarifying that claims for breach of fiduciary
duty or seeking a judicial construction of a
will or trust do not constitute a contest.
A contestant must specifically plead that
he is bringing and maintaining the contest
in good faith, and that he has just cause for
bringing the action.
Both the Texas Estates Code and the
Texas Property Code place the burden of
proof on the contesting party to establish just
cause by a preponderance of the evidence,
and that the action was brought and main-

tained in good faith. However, prior to the
trier of fact making this determination, the
determination of whether a forfeiture clause
has even been triggered – that is, whether
the pleadings and actions by the contesting
party fall within the terms of the forfeiture
clause – is a question of law to be decided by
the court. Only after that determination is
the question of good faith and just cause submitted to the trier of fact.

estrangement between the testator or settlor
and the contesting beneficiary which might
explain a significant change in the disposition under the new will or trust; the preparation of the will by someone other than a
lawyer; an absence of documentation in the
estate planner’s file as to all of the elements
necessary to establish testamentary or contractual capacity; or a significant change to
the prior estate plan.

Evidence to Establish Good
Faith/Just Cause

A Word to Estate Planners

There is scant Texas case law to instruct
contesting attorneys as to what evidence is
sufficient to meet the good faith and just
cause burden of proof. Examples include
the following: the proximity of the execution date of the will or trust to the date of
death; a disposition in the contested document to a caregiver or other unnatural disposition; medical records reflecting dementia or
other physical or mental deterioration near
the date of execution; the absence of any

Finally, to the less than savvy estate planner, take note that drafting a bequest to a
potential contesting party in the amount of
$1.00 does not give a potential contestant
adequate incentive to forego his will contest, particularly given the legislature’s recent
amendment to the Estates Code which
allows a successful contestant of a will, for
the first time, to recover her attorney’s fees
from the estate. 
HN

P. Keith Staubus is a Partner at Staubus & Randall, LLP. He can be
reached at pks@srllp.com.
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Perspectives on Expert Deposition Preparation
BY ROB SLOVAK

Expert witness deposition preparation
is a crucial step in protecting your experts
from disqualification. It is a difficult skill
to master and begins long before the
deposition.
Expert preparation begins with selection. Experts should be selected at the
start of the case, only after thorough vetting. Not every expert is the right expert
for your case. Avoid blindly hiring experts
solely on a recommendation or their recognition as a preeminent “expert” in a
particular field. Do your homework. Carefully investigate their background, education, prior opinions, publications, certifications, testifying experience, disciplinary history, and instances of disqualification. Use the selection process to identify
any potential challenges to experts’ reliability, such as prior testimony, opinions,
methodology, or other assumptions that
may conflict with the facts of your case.
Experts are part of the story. The
“story” is often what wins a case. Every
story has a theme. Expert opinions should
align with the story and the theme, and
experts should be able to convey both in
a consistent way. Experts’ words matter.

For example, an expert can help show
that people experience real pain and
impact to their business from the opposing parties’ failures to honor its “promises” and its “word,” rather than simply opining on “benefit of the bargain.”
Lawyers should prepare experts (and fact
witnesses) to all tell the same, coherent
story in the same way—in reports, in fee
statements, and in testimony. Recognize
that jurors rarely speak “expert.” Lawyers
and experts should carefully review and
revise draft disclosures/reports in order
to tailor the language for ease of understanding, and experts should practice
using that language in mock cross-examinations.
There is no substitute for practice.
Costs to prepare early and often are minimal in comparison to having your expert
disqualified or discredited. Endeavor to
expose experts to every possible weakness in their opinion. Ask tough questions about what the expert has reviewed,
as well as specific and targeted questions
that expose gaps in the data they relied
on and the assumptions and methodologies used. Also, ask the expert about what
they have not reviewed, and why—particularly if that information is cited by an

opposing expert. Ask experts to develop
questions about how they would attack
their own opinions. Consider mock
cross-examinations before reports are
published, if possible, using colleagues
to conduct the exam. Consider video
recording these sessions and reviewing
them with experts. Meet experts multiple times for actual “prep” sessions, with
days in between to allow for further study,
reflection and refinement of opinions and
rationale.
Deposition: experts must stay in
their lanes. Experts are often asked
questions regarding industry standards,
customs, practices and common experience that fall outside the scope of their
opinions in the current case. Experts
at times answer hypotheticals based on
facts the other side believes they can
prove. Either can be harmful. To help
your experts avoid these pitfalls, prepare
anticipated questions and use them to
cross-examine experts in your preparation meetings. Prepare experts to avoid
being “guilted” into offering testimony
on issues or other extraneous matters
they “should have considered.” Experts
should be comfortable saying things like,
“I was not asked to opine on that issue,”
or “there was no real reason to consider
something under the recognized meth-

odology.” Prepare experts to return to
a “home base” that reframes questions
in their terms. For example, an expert
could say “I disagree, which is why it
remains my opinion that…”
Experts are human. Experts are people too. No matter how experienced they
are, having their papers “graded” and their
background, experience and credibility
attacked in a deposition is unpleasant.
Lawyers can help by getting them comfortable conceding appropriate points and
saying things like, “I can’t recall without
refreshing my memory or looking at a specific document or testimony.” Ask experts
what makes them nervous, and ask them
about the worst things that they have
experienced in depositions. Work with
experts to ensure that the same experiences are not repeated.
Expert preparation is a journey.
Preparing experts for deposition begins
before experts are hired and continues
until the deposition concludes. Lawyers should proactively guide and test
experts’ work throughout the case. Treat
experts as team members who help tell
the story of your case in a cogent and
coherent way. 
HN
Rob Slovak is National Litigation Vice Chair for Foley Gardere.
He can be reached at rslovak@foley.com.
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A Primer on Cryptocurrency Taxation: What We Know So Far
BY CHRISTOPHER WEEG

At this point we are all familiar with
cryptocurrency to varying degrees—
whether simply knowing it by name, by
a rudimentary understanding of how it
actually works, or perhaps by actually
using or investing in it. Cryptocurrency,
also known as virtual currency, is a digital
currency that uses blockchain technology
to create a decentralized, public digital
ledger of transactions.
While initially used in peer-to-peer
transactions, major retailers such as Microsoft, Overstock, Newegg, and Shopify now
accept virtual currency. Reasons for using
cryptocurrency include reduced transaction fees, privacy, and simplicity in cross
border transactions. More sensational is
cryptocurrency investing, where the wild
speculation has been compared to the
Tulip Mania in 17th century Holland.
The Internal Revenue Service (IRS)
has taken note of cryptocurrency’s emergence into the mainstream. Beginning in
2014, the IRS has provided a basic framework on the taxation of cryptocurrency
and ramped up enforcement through a
series of notices and letters. This article
outlines the IRS’s position on cryptocurrency and recommends best practices for
compliance.

IRS’s Position on
Cryptocurrency

In 2014, the IRS issued Notice 201421 (Notice) addressing the tax treatment
of “convertible” cryptocurrency, which
is currency with an equivalent value in
real currency or that acts as a substitute
for real currency. Convertible cryptocur-

rency, like Bitcoin, can be digitally traded
between users and can be purchased for,
or exchanged into, U.S. dollars or other
“real” currencies.
The IRS’s position is to treat cryptocurrency as property for federal tax purposes. General tax principles applicable
to property therefore apply to cryptocurrency transactions. What this means is the
IRS treats a mechanic the same whether
he is paid in cryptocurrency or cash and
treats an investor the same whether she
makes a profit on trading cryptocurrency
or publicly traded stock.
Under the Notice, a taxpayer who
receives cryptocurrency as payment for
goods and services has taxable income
equal to the cryptocurrency’s fair market
value. Fair market value is determined
by converting cryptocurrency into U.S.
dollars as of the date of receipt at the
applicable exchange rate for that transaction. Coinbase, one of the largest bitcoin
exchanges in the U.S., lists hundreds of
types of cryptocurrencies and their spot
prices at that moment in U.S. dollars.
To illustrate how a payment for goods
should be reported under the Notice,
assume Whit, an Etsy.com seller, lists a
$500 painting that Rory purchases and
chooses to pay in Bitcoin. A cryptocurrency payment service, such as BitPay,
will process the transaction. Rory will pay
$500 worth of Bitcoin at the locked-in
exchange rate applicable at the time of
the transaction, and BitPay will instantly
convert the received Bitcoin to U.S. dollars and deposit the $500 into Whit’s
bank account. Whit must report the $500
as taxable income, just as if he received
$500 cash at a local art fair.
In addition to goods and services, the

Notice also addresses the tax treatment of
a sale or exchange of virtual currency. A
seller of cryptocurrency recognizes a taxable gain to the extent the fair market
value of property received exceeds his or
her basis in the cryptocurrency, or recognizes a loss if basis exceeds fair market
value. A person’s basis in cryptocurrency
is the fair market value as of the date of
receipt. Finally, the character of the gain
or loss—i.e., capital or ordinary income—
depends on whether the seller is an investor (capital gain) or a day trader (ordinary
income).
To illustrate how a sale of cryptocurrency should be reported under the
Notice, assume Lisa, a CPA and casual
investor, purchased one Bitcoin on September 30, 2018, for $6,625 and later
sold it on October 1, 2019, when its trading value was $8,343. Lisa’s basis in the
Bitcoin is $6,625, resulting in a gain of
$1,718. The gain is a long-term capital
gain because the Bitcoin is a capital asset
in Lisa’s hands and held for at least one
year.
On October 9, 2019, the IRS supplemented the guidance in the Notice by
issuing Revenue Ruling 2019-24 and Frequently Asked Questions (FAQ). The
Revenue Ruling addresses issues posed
by a cryptocurrency hard fork and an
airdrop, such as income recognition and
characterization. The FAQ generally
confirms the application of longstanding
tax principles to cryptocurrency transactions through a list of 43 questions and
answers.

IRS Enforcement to Date

In November 2017, a U.S. District
Court granted the DOJ a partial John Doe

summons for the records of some 14,000
customers suspected of failing to report
cryptocurrency transactions. In March
2018, the IRS issued a notice reminding
taxpayers to report income from cryptocurrency transactions and reiterating its
stance in the Notice that cryptocurrency
is taxable just like any other property.
The 2008 notice warned of IRS audits of
cryptocurrency transactions resulting in
penalties and interest and criminal prosecutions in extreme situations.
Most recently, the IRS in July 2019
sent a serious shot across the bow when it
began sending letters to taxpayers notifying of potential failure to report cryptocurrency transactions. More than 10,000
“educational” letters were sent to taxpayers explaining their filing obligations and
how to correct past errors.

Action Items

The IRS is moving aggressively on
cryptocurrency reporting, so taxpayers
must be open with their tax advisors to
determine their reporting requirements
and keep detailed records of their cryptocurrency transactions by contemporaneously documenting receipts, sales,
exchanges, or other dispositions. Given
its uniqueness, cryptocurrency should be
specifically addressed in estate planning
documents, and with its potential explosive appreciation, this asset class presents
special gift and estate tax planning opportunities. Finally, appreciated cryptocurrency offers strategic income tax charitable giving options.
HN

Christopher Weeg, J.D., LL.M., CPA, is an Associate with
Meadows, Collier, Reed, Cousins, Crouch & Ungerman, LLP, and
can be reached at cweeg@meadowscollier.com.
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To Trust or Not To Trust…That Is The Question
BY CATHERINE BRIGHT HAWS

If you do not help your clients
decide whether they (or beneficiaries
of their generosity) could benefit from
a trust as a routine part of your law
practice, it can be challenging to keep
track of all of the potential benefits and
weigh those against the disadvantages.
Probably every client could benefit in
at least some small way from a trust, but
the benefits will often be outweighed
by the very real disadvantages of trusts
(administrative burdens and hassles,
legal and tax compliance, less flexibility, and sometimes higher taxes, to
name a few). The goal in every estate
planning representation is to determine key facts that inform the trust
decision, identify the client’s goals and
priorities, and assess whether a trust is
ultimately worth establishing, keeping
in mind that the client’s goals may be
more simply and effectively achieved
using another tool from our legal toolboxes. Below are some of the key factors that affect the decision whether
some common trusts should be created.

Living Trusts

In Texas, the typical probate with
independent administration is a relatively low-cost, low hassle endeavor.

The opposite is true in some states,
which has given rise to widespread use
of the funded revocable (sometimes
referred to as a “living”) trust in those
jurisdictions. The more onerous the
probate compliance and administrative
costs are, the more compelling the case
for use of a revocable trust for probate
avoidance purposes becomes.
There are some important benefits of revocable trusts in Texas, which
include: (1) protecting the privacy of
the estate’s dispositive provisions (not
only who received what but more sensitive information such as drug-testing
requirements for beneficiaries who are
struggling with substance abuse), which
otherwise would generally become publicly known through the probate process; (2) holding title to out-of-state real
property to avoid ancillary probate; and
(3) ease of management of the assets by
a trustee during the client’s incapacity.
Powers of attorney also allow for
efficient management of the assets of
an incapacitated person without having to resort to guardianship, so merely
appointing an agent to serve in the
event of the client’s incapacity may be
adequate to address the management
need. If out-of-state real property is used
for a business purpose, it may make sense
to have the client transfer the real estate

When you cannot
help a prospective
client, remember...

to a business entity, which could be left
to the desired beneficiaries, avoiding the
necessity of ancillary probate. Revocable trusts are no longer needed to protect the privacy of the client’s assets in
many cases due to the availability of the
affidavit in lieu of inventory, which as
its name suggests can be filed in lieu of
an inventory if certain conditions are
met (e.g., most types of debts have been
paid, and the inventory has been provided to required parties). Revocable
trusts are generally no more effective at
saving taxes than wills are, so tax savings will not usually be a factor in deciding whether to create a revocable trust.

Minors Trusts

If a client has minor children who
will inherit the assets of the estate,
the minors will not be able to manage
the assets due to legal incapacity. Most
planners consider a minor’s trust to be
an effective way to manage assets for
minors (and far preferable to guardianships for the minors’ estates). Minor’s
trusts can also be used as a tool to coach
a beneficiary to become financially
savvy. As an alternative to a minor’s
trust, smaller amounts passing to minors
could be placed in custodial accounts
under the Uniform Transfers to Minors
Act, which requires distribution of the
funds to the minors by age 21.
Section 529 education savings
accounts and similar alternatives are
focused-use structures that afford varying degrees of protection of the minor’s

interest in the property and can offer tax
benefits that may outweigh the benefits
of establishing an express trust, assuming other funds are available to meet
the basic living needs of the minor.

Bypass Trusts

In the era of very high Federal
estate-tax exemptions ($11.4 million
currently) and portability elections,
many clients will not need a bypass
trust for tax planning (note, however,
that generation-skipping transfer tax
exemption is not portable and previously ported exemptions can be lost if
the surviving spouse is widowed again).
Beware: other states’ inheritance or
estate taxes can apply, and if so, a
bypass trust may still be appropriate. If
tax minimization is the most important
goal, keep in mind that basis adjustments applicable at death may suggest
that a trust not be used, even when
trust planning otherwise makes sense.
And, remember that a trust for family members may still be the most effective way to achieve the client’s intent
(such as to control spending, keep
assets in the family line, prevent disqualification of beneficiaries receiving
government benefits, or protect assets
from creditors), so a trust may be necessary even if it increases income taxes
incurred by the family.
HN

Catherine Bright Haws is Of Counsel at Carrington,
Coleman, Sloman & Blumenthal, L.L.P. She can be reached
at cbrighthaws@ccsb.com.

P lease Join Us!

THE DBA LAWYER REFERRAL SERVICE!
(214) 220-7444 | www.DallasLRS.org

Martin Luther King Jr. Luncheon

• Qualified panel of lawyers in all areas of practice and most
areas of town.
• $20 fee to the client for a 30-minute consultation with a lawyer.
• All lawyers carry professional malpractice
insurance.

MLK Justice Award to be presented to
Richard G. Stewart, Jr.

COME TO THE INAUGURAL
OF

Robert Tobey
Saturday, January 11, 2020
The Westin Galleria Dallas

Monday, January 20, 2020
Noon at the Belo

$14.95 per person. RSVPs required.
Contact bavina@dallasbar.org

SAVE
THE
DATE

and bid on Packages from:


Times Ten Wine Cellars



Billy Bob’s Texas



Lone Star Park



Horseshoe Bay Resort



Terilli’s



The Capital Grille



Chocolate Secrets



Uptown Yoga

Tickets $200; Tables $2,000
To reserve your ticket visit www.dallasbar.org!
For more information, contact Shawna Bush
at (214) 220-7453 or sbush@dallasbar.org.

Fireside Chat with Dallas Mayor Eric Johnson
Thursday, February 6, 2020
Belo Mansion • Noon - 1:00 PM
Sponsored by the DBA Public Forum/Media Relations Committee
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Probate, Trusts & Estates Law/Tax Law

A Few Best Practices for Individual Trustees
BY KEITH A. PILLERS

Trusts are an effective estate planning and asset protection tool. Formerly, as a practicing attorney, I drafted
trusts, counseled clients on their use,
and assisted clients with fiduciary disputes. Now, I assist clients, including
individual trustees, with comprehensive wealth management needs. Below
are a few professional trustee best practices that I have learned throughout
my career and that individual trustees may want to consider. Professional trustees are required to conduct
pre-acceptance, post-acceptance, and
annual reviews of trusts under their
discretionary authority. To effectively
conduct these reviews and ensure
that consistent ongoing administration, policy, and procedure are clearly
defined and followed, professional
trustees rely on a myriad of checklists.
Individual trustees may be well served
by operating under a similar review
and checklist regime.

Pre-Acceptance
Considerations

As a starting point, candidate trustees should consider their desire and
competence to administer a trust and
manage its assets. Generally, the more
complex the asset mix, the higher the
level of competence required to effectively administer the trust. If the trust
primarily holds marketable securities
and cash, attention will be paid to
the appropriateness of the asset allocation. If the trust holds real estate,

mineral interests, or businesses, then
an environmental review, leases, insurance policies, appraisals, loans, and
other relevant information should be
reviewed. Candidate trustees should
also consider family dynamics and the
personalities of all interested parties.
If the candidate trustee is a successor
trustee, a release and indemnification
from all acts or omissions of prior trustees signed by all beneficiaries is warranted.

Post-Acceptance
Administration

Professional trustees aim to conduct a post-acceptance review within
60 days of accepting trusteeship. This
review helps ensure that all interested parties have been notified who
the trustee is, terms of the trust, and
to establish investment parameters for
trust assets. To begin, individual trustees should draft a brief bullet-point
summary of the trust, including: title
and date of the trust and all amendments, the trustee’s name and contact information, provision allowing
for fees, current and future beneficiary
information, distribution directives,
whether outside sources of support
are to be considered, and termination
language. For each bullet, use simple
citations directing the reader to the
summarized provision within the trust
document.
Next, the trustee will establish a
trust filing system with the following
files to help with organization: trust
and legal documents, annual account-

ings, tax returns, beneficiary information, investment statements, distributions, and miscellaneous. Once the
filing system is set up, establish the
parameters for managing trust assets
with an investment policy statement
(IPS). The IPS sets the investment
strategy and defines allowable asset
classes, benchmarks, performance
objectives, risk parameters, rebalancing, and liquidity requirements. The
IPS helps the trustee avoid making
in-the-moment investment errors like
panic selling during market volatility
or impulsive investing in ill-considered investment opportunities.

Annual Trust Reviews
and Distributions

Professional
trustees
conduct
annual trust reviews. Individual trustees should conduct them as well. The
review should include: important dates
and deadlines, sending annual statements to beneficiaries, documenting
distributions and communications,
confirming accuracy of contact information, an investment review, and
status of each beneficiary’s financial
plan. Trustees should consider comprehensive financial planning for beneficiaries. This helps beneficiaries understand their finances and helps trustees
make prudent distributions, particularly where the trust mandates consideration of other sources of support.
The trust will dictate whether distributions are mandatory or discretionary and how they should be allocated
between principal and income. Dis-

cretionary trusts often allow distributions for health, education, support, or
maintenance needs.
Discerning what qualifies as maintenance or support can be a challenge
and the trustee may have to balance
the interests of current and future beneficiaries. Having a system for beneficiary-distribution requests helps the
trustee and beneficiaries communicate and better understand the conditions under which distributions can be
made. Trustees should have the beneficiary complete a distribution request
form for each request. The form should
be signed by the beneficiary and will
include: date, amount and nature of the
request, and supporting information.
The trustee will want to keep a record
of each distribution request, whether it
was approved or declined, tax consequences, and very importantly, a cumulative accounting of all distributions
made during the year to help prevent
premature trust depletion.

Conclusion

In Texas, trustees assume a set of
fiduciary duties—loyalty, competence,
disclosure, and reasonable discretion—
and must administer a trust in the best
interest of trust beneficiaries. Therefore, individual trustees may want to
consider best practices of professional
trustees to help with effective trust
administration and risk mitigation. HN

Keith A. Pillers is the Director of Wealth Management at
Ackerman Capital Management. He is also Chair of the DBA
Public Forum and Media Relations Committee. He can be
reached at keith@ackermancapital.com.
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DBA Recognizes Members

Exclusive.
(But here for all.)
TLIE is now the State Bar’s only Preferred Provider
of lawyers’ professional liability insurance.

40 YEARS SUPPORTING TEXAS LAWYERS

TURLEY LAW CENTER
Legal Research Access - Group Rates
On-Site Security
On Site Management
24-hour Cardkey Access
No-Charge Covered VALET Parking
Complementary Conference Rooms
Dog-Friendly
High-Speed Internet Access
Sandwich/Deli Shop
Beauty & Barber Shop
ATM
FedEx Drop Box
Close to Dart Station
Satellite TV Connections

Take a tour at: www.turleyproperties.com
or Email us at: sandrac@wturley.com
Convenient at N. Central Exp. & University Blvd.

Competitive lease pricing includes free conference
rooms. Is your office building “Dog Friendly?” OURS IS!
214-382-4118

TLIE.org / info@tlie.org / (512) 480-9074
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Dallas Bar Elects 2020 Officers
STAFF REPORT

Members of the Dallas Bar Association
proudly elected its 2020 officers during the
Annual Meeting on November 2.
Aaron Tobin, of Condon Tobin Sladek
Thornton, was elected president-elect and
will serve as the Association’s 112th president in 2021.
Mr. Tobin began his service on the DBA
Board of Directors in 2012. He was later
elected Chair of the Board in 2017. He currently serves as the Board Advisor to the Fee
Disputes Committee and to the Bankruptcy
& Commercial Law Section. In addition,
Mr. Tobin was the Co-Chair of the 20122013 Equal Access to Justice Campaign. He
has served as Chair on various DBA Committee and Sections and is currently President of the Community Service Fund Board
of Directors and a member of the Committee for a Qualified Judiciary.
Mr. Tobin is on the Best Lawyers in America for Commercial Litigation, and has been
on numerous Top 100 Lawyers lists in Texas
and Dallas/Fort Worth, as well as being recognized as a Texas Rising Star (2009-2014)
by Thompson Reuters.
Other officers elected at the Annual
Meeting were: Karen McCloud, of Karen D.
McCloud, P.C., elected first vice-president;
Cheryl Camin Murray, of Katten Muchin
Rosenman, elected second vice-president;
and Monica Lira Bravo, of Lira Bravo Law,
PLLC, elected secretary-treasurer. Laura
Benitez Geisler, of the Geisler Law Firm,
will serve as immediate past president, and
Robert Tobey, of Johnston Tobey Baruch,
P.C., will serve as president in 2020.
Additionally, on November 7, ballots for
director positions were sent to members and
six of the following nominees will assume
director positions in 2020: Rob Cañas, Jr.,
Jonathan Childers, Ashlei Gradney, Kristina Kastl, Kathleen Kilanowski, Keith
Pillers, Lindsey Rames, William Richmond, and Mary Scott. Ballots were due

2020 Officers at the November 2 Annual Meeting include (left to right): Monica Lira Bravo, SecretaryTreasurer; Laura Benitez Geisler, Immediate Past President; Robert Tobey, President; Aaron Tobin,
President-Elect; Karen McCloud, First Vice President; and Cheryl Camin Murray, Second Vice President.

back November 18 and results were not
available at press time. The 2020 presidents of the minority bar associations will
also serve on the board as Directors, and the
president-elects of these associations will
serve on the board as Advisory Directors.
At the DBA Awards Luncheon on
November 15, award recipients were recognized. Each year, the Texas Center for Legal
Ethics & Professionalism co-sponsors the
presentation of the Morris Harrell Professionalism Award with the DBA. The award
was created in 1999 in honor of DBA Past
President Morris Harrell to recognize an
attorney who best exemplifies, by conduct
and character, truly professional traits who
others in the bar seek to emulate. This year’s
Morris Harrell Professionalism Award recipient is Frank E. Stevenson, II, of Locke Lord.
In 2017, the DBA created the Kim
Askew Distinguished Service Award. The

award recognizes DBA members who have
demonstrated a lasting dedication to the
DBA and Dallas community, consistently
given back, and who gone above and
beyond traditional service of DBA members. This year’s recipient is Stephen Gwinn,
of Suzanne I. Calvert & Associates, for his
many years of service and work on the Texas
High School Mock Trial program.
The DBA Community Service Award
was created this year to honor and recognize those DBA members who exemplify
the spirit of community involvement and
service. The inaugural recipient is Al Ellis,
of Sommerman, McCaffity, Quesada &
Geisler, L.L.P. Going forward this award will
be named the Al Ellis Award for Community Involvement.
The co-chairs of the Juvenile Justice
Committee: Patricia Hogue, of Texas Lawyers for Children; Willis Ma, of the Dal-

las County District Attorney’s Office; and
Diane Sumoski, of SMU Dedman School
of Law; received the Jo Anna Moreland
Outstanding Committee Chair Award. The
Immigration Law Section, chaired by Farheen Siddiqi, of RAICES North Dallas,
received the Cathy Maher Special Section
Award. The Outstanding Minority Attorney Award was presented to Saba Syed, of
Bell Nunnally & Martin LLP. And Charles
A. Beach received the Judge Merrill Hartman Support Award, for his continued support of the DBA Home Project.
Presidential Citations were also presented to behind-the-scenes members who
have faithfully performed often time-consuming tasks for the association. This year’s
recipients were Kathryne “Kate” Morris,
of Hosch & Morris, PLLC, for outstanding
work in creating and coordinating the DBA
Technology Summit; Mary Scott, of LeBoeuf Law, PLLC, for her efforts on behalf
of the Trial Academy and Entrepreneurs in
Community Lawyering programs, as well as
her work with the DBA Bylaws Committee.; Dawn Budner, of Calabrese Budner
LLP, for her work on the DBA’s Return to
Work program; Josiah Daniel for his work
with the DBA’s Legal History Discussion
Group; and Lynne Nash, of Nash Legal
Solutions, PLLC, for her efforts on behalf
of the DBA’s Day of Civility program.
Also the following court staff members
were recognized: 134th District Court,
Hon. Dale B. Tillery, Outstanding Civil
District Court Staff; County Court at Law
No. 5, Hon. Mark Greenberg, Outstanding County Court at Law Staff; Criminal District Court No. 2, Hon. Nancy
Kennedy, Outstanding Criminal District
Court Staff; County Criminal Court No.
1, Hon. Dan Patterson, Outstanding
County Criminal Court Staff; 301st Family District Court, Hon. Mary Brown,
Outstanding Family Court Staff; and the
Probate Court, Hon. Brenda Thompson,
Outstanding Probate Court Staff.
HN

~ In Memoriam ~

Since 1875, the DBA has honored recently deceased members by passing resolutions of condolences. This tradition continues through the work of the
DBA Memorial & History Committee. To view the Memorial Resolutions presented to the families of deceased members, visit www.dallasbar.org.
Frederick Phillip Ahrens, Jr.
(1937-2019), a 1962 graduate
of Marquette University Law
School

Nancy Kliewer Dunlap
(1946-2019), a 1983 graduate
of Southern Methodist
University School of Law

Bernard Hirsh
(1916-2019), a 1939 graduate
of The University of Texas
School of Law

Geoffrey Devin Osborn
(1960-2019), a 1985 graduate
of The University of Texas
School of Law

Thomas Allan Shiels
(1956-2019), a 1981 graduate
of University of Notre Dame
School of Law

Reyburn Upshaw Anderson
(1935-2019), a 1962 graduate
of Southern Methodist
University School of Law

Joseph Edward Eckert
(1969-2018), a 1997 graduate
of The University of Texas
School of Law

Darrell Eddy Jordan
(1938-2019), a 1964 graduate
of Southern Methodist
University School of Law

Hon. John David Ovard
(1943-2019), a 1968 graduate
of The University of Texas
School of Law

Carl Albert Skibell
(1932-2019), a 1958 graduate
of Southern Methodist
University School of Law

Harold Bernard Berman
(1926-2019), a 1950 graduate
of Harvard Law School

Hon. Joyce Darlene Ewing
(1953-2018), a 1978 graduate
of The University of Texas
School of Law

Nat Mitchell Kenney III
(1952-2019), a 1991 graduate
of University of Dayton School
of Law

Steven Francis Owens
(1981-2019), a 2008 graduate
of Samford University
Cumberland School of Law

Benjamin Hughl Stephens
(1960-2019), a 1996 graduate
of Southern Methodist
University School of Law

Richard Albert Haan
(1978-2019), a 2006 graduate
of Texas Tech University
School of Law

Vincent Richard Kirst
(1948-2019), a 1973 graduate
of Texas Tech University
School of Law

John William Payne
(1929-2019), a 1961 graduate
of Southern Methodist
University School of Law

Bruce Edward Turner
(1947-2019), a 1973 graduate
of Texas Tech University
School of Law

Keith William Harvey
(1952-2019), a 1982 graduate
of University of Houston Law
Center

Charles Joseph McGuire III
(1942-2019), a 1967 graduate
of Southern Methodist
University School of Law

Marcia Fisher Pennell
(1951-2018), a 1982 graduate
of Southern Methodist
University School of Law

Emory L. White, Jr.
(1932-2018), a 1958 graduate
of The University of Texas
School of Law

Joel Held
(1939-2019), a 1964 graduate
of Boston Univeristy School of
Law

Christopher Joseph Merlo
(1960-2018), a 1986 graduate
of Western Michigan
University Thomas M. Cooley
Law School

Paul William Phy
(1934-2019), a 1961 graduate
of The University of Texas
School of Law

Jean Lynch White
(1925-2019), a 1945 graduate
of Southern Methodist
University School of Law

Hobert Price, Jr.
(1931-2019), a 1955 graduate
of Stanford University School
of Law

John Houston Withers
(1936-2019), a 1964 graduate
of Southern Methodist
University School of Law

John Howard Boswell
(1932-2019), a 1963 graduate
of The University of Houston
Law School
Charles Lee Caperton
(1937-2019), a 1964 graduate
of Southern Methodist
University School of Law
William Stephen Cockerham III
(1962-2018), a 1986 graduate
of Baylor Law School
Benjamin Raye Collier
(1929-2019), a 1956 graduate
of Southern Methodist
University School of Law
Dan Duncan Davison
(1959-2019), a 1984 graduate
of Southern Methodist
University School of Law
Henry William DuBois, Jr.
(1948-2019), a 1974 graduate
of Southern Methodist
University School of Law

Evelyn Marie Conner Hicks
(1951-2019), a 1980 graduate
of Thurgood Marshall School
of Law at Texas Southern
University
John Walton Hicks, Jr.
(1933-2019), a 1959 graduate
of Southern Methodist
University School of Law

Patrick James Mulligan
(1964-2019), a 1989 graduate
of Southern Methodist
University School of Law
William Robert Neil
(1939-2019), a 1966 graduate
of Southern Methodist
University School of Law

Alice Kay Roska
(1950-2018), a 1987 graduate
of Southern Methodist
University School of Law
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In The News

FROM THE DAIS

Lawrence J. Praeger, of Lawrence J.
Praeger, P.C. addressed the North Texas
Society of Psychiatric Physicians.

KUDOS

Earsa Jackson, of Clark Hill Strasburger,
received the Texas Lawyer 2019 Diversity
and Inclusion Champion for Professional
Excellence award.
Royal H. Brin, Jr. on the occasion of his
100th birthday on October 9, 2019, wishes
to express his appreciation of family, friends,
and colleagues who make up his world and
to affirm that you are among that number.

Steve Stodghill, of Winston & Strawn LLP,
has been appointed to the Texas Public Safety
Commission by Governor Greg Abbott for a
term running through January 1, 2024.
Paul Coggins, of Locke Lord LLP, was
recently sworn in as President of the
National Association of Former United
States Attorneys (NAFUSA).
Chalon Clark, of Husch Blackwell LLP, and
Diana Bearden, of Clark Hill Strasburger,
were named Top 50 Women Lawyers by
the National Diversity Council.
Florentino Ramirez Sr., of Ramirez &
Associates, P.C., was honored with the
Lifetime Achievement Award from the

Scouts’ Law Merit Badge

Dallas Hispanic Bar Association. He was one
of the founders of the Mexican American Bar
Association which later became the DHBA.
Mark A. McMillan, of Meadows, Collier,
Reed, Cousins, Crouch & Ungerman,
L.L.P., has been elected as a Board Member
of Friends of Solar.

ON THE MOVE

John Bosco joined Bailey Brauer PLLC as
Partner.
Dallas Mayor Eric Johnson joined Locke
Lord as Partner.
Shawn Cleveland joined BakerHostetler as
Partner.
Stacy Grace and Stephen Liu joined
Munck Wilson Mandala as Associate and
Senior Counsel, respectively.
Morgan McPheeters formed the law firm
McPheeters Law, PLLC located at 4447 N
Central Expy, Ste 101, Box #158, Dallas,
Texas 75205. Phone (469) 862-8233.
Georgette Oden and Shawn Sajjadi joined
The Bassett Firm as Associates.

Stephen DePaul and Zachary Kafoglis
joined Scroggins Law Group as Associates.
State Senator Nathan M. Johnson joined
Thompson & Knight LLP as Counsel.
Sara Chelette joined Lynn Pinker Cox &
Hurst LLP as Partner.
Judith Winston and Jeffrey Valliere
have
joined
Tollefson
Bradley
Mitchell & Melendi, LLP as Senior
Attorneys, and Monica Piñon has
joined the firm as an Associate.
Ian Fullington joined Peckar & Abramson,
P.C. as Associate.
Paul N. Jones joined Farrow-Gillespie
Heath Witter L.L.P. as Partner.
Crowe & Dunlevy has moved offices to
2525 McKinnon Street, Suite 425, Dallas,
Texas.
News items regarding current members of
the Dallas Bar Association are included in
Headnotes as space permits. Please send your
announcements to Judi Smalling at jsmalling@
dallasbar.org

Need Help? You’re Not Alone.

UNT Dallas College of Law hosted its annual Law Merit Badge program for Scouts BSA on
Saturday, November 9, 2019. 65 Scouts earned the badge spending the day learning about
the roles of law and law enforcement in our society. The two keynote speakers were Judge
Irma Ramirez, United States Magistrate Judge of the United States District Court for the
Northern District of Texas, and Laura Benitez Geisler, president of the Dallas Bar Association.
The program was organized by DBA members Wesley S. Alost and Edward T. Hart.

When litigation involves
healthcare contracts...you need a
Healthcare Litigator on your team.
Contract Litigation
OIG Civil Investigations
FBI Criminal Investigations
Commercial Insurance Litigation
Business Breakups
15.50 Non-Competes
Fraud waste & Abuse

Martin
Merritt
Health Law and Healthcare Litigation
Executive Director
Texas Health Lawyers Association

Connect on LinkedIn
www.linkedin.com/in/martinmerritt/
214.952.1279

D Magazine Best Lawyers in Dallas 2018

MARTIN MERRITT, PLLC

HEALTH LAW & HEALTHCARE LITIGATION
4258 RENAISSANCE TOWER | 1201 ELM STREET, DALLAS, TX 75270

www.martinmerritt.com

Texas Lawyers’ Assistance Program…………...(800) 343-8527
Alcoholics Anonymous…………………………...(214) 887-6699
Narcotics Anonymous…………………………….(972) 699-9306
Al Anon…………………………………………..…..(214) 363-0461
Mental Health Assoc…………………………….…(214) 828-4192
Crisis Hotline………………………………………..1-800-SUICIDE
Suicide Crisis Ctr SMU.…………………………...(214) 828-1000
Metrocare Services………………………………...(214) 743-1200
More resources available online at www.dallasbar.org/content/peer-assistance-committee
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EXPERT WITNESS

Economic Damages Experts - Thomas
Roney has more than thirty years’ experience providing economic consulting services, expert reports and expert testimony
in court, deposition and arbitration. His
firm specializes in the calculation of economic damages in personal injury, wrongful death, employment, commercial litigation, IP, and business valuation matters.
Mr. Roney and his experienced team of
economic, accounting and finance experts
can help you with a variety of litigation services. Thomas Roney LLC serves attorneys
across Texas with offices in Dallas, Fort
Worth and Houston. Contact Thomas
Roney in Dallas/Fort Worth (214) 6659458 or Houston (713) 513-7113. troney@
thomasroneyllc.com. “We Count.”
ERISA and executive compensation
expert. Board-certified in Tax Law, substantial experience as both a consulting
and testifying expert in ERISA claims
matters, taxation of IRAs, executive
compensation and ERISA benefits, and
similar matters. FINRA arbitration experience as well. Contact Linda Wilkins,
J.D., LL.M. at Wilkins Finston Friedman Law Group LLP, (972) 638-8390.
See http://www.wifilawgroup.com/linda
testimonial.html

OFFICE SPACE

75 Central & Forest Lane. Johnson English Law Center – Merit Tower Office
Space Has Expanded to 8th Floor. Currently leasing sleek, contemporary office
space at12222 Merit Drive – 8th Floor.
JELC features fourteen conference rooms,
lobby with receptionist/mail service, high
speed internet, library, spacious breakroom…plus complimentary parking and
workout facilities. Come take a look – we’d
love to have you! Contact arobinson@
englishpllc.com or (214) 528-4300.
Private Attorney Offices in Prestigious
Downtown Location. A Must See! Get your
own office in this commercial law firm space
on the 49th Floor with 360-degree views of
Dallas/Ft. Worth. Over ½ million in finishout spent making this place an amazing space
to work in and impress clients. We have our
own floor. Space includes access to integrated boardroom technology for meetings/
presentations, high speed internet, printers,
mail/parcel handling, guest reception, large
work and conference rooms, garage parking,
office/kitchen amenities, and most importantly, opportunities for referral business.
Contact Kim at (214) 432-2899.
Private offices designed for attorneys
available at 75 & NW Hwy - Class A
High Rise. ENGAGE is an innovative
attorney-only workspace. Plug in to a
secure & professional environment with
mail/parcel handling, guest reception, conference rooms, free garage parking, office/
kitchen amenities, and networking opportunities. Contact Chelsea at (214) 8657770 or chelsea@engagelawspace.com.

North Dallas – Two professional offices
available in suite with four attorney’s with
access to two conference rooms, kitchen,
fax machine, free Wi-Fi, and free parking. Contact Ron at (972) 231-8855 or
rmiller@legalcpa.com.
Professional office suites for lease in
Uptown State Thomas area. Restored Victorian home circa 1890 w/ hardwood floors
throughout. Shared conference room. 2619
Hibernia Street and 2608 Hibernia Street,
1 block from McKinney Avenue Whole
Foods. Lawyers preferred. $750-$850/
month. Includes phone & internet. Phone
(214) 987-8240.
Office Space Available in Uptown.
Office space available at 4303 N. Central Expressway for lease in a professional
legal environment, in uptown. Share
office space with experienced and established lawyers. Case referrals and other
case arrangements are possible. Amenities include: Bi-lingual receptionist, fax
copy machines, notary, internet, two
conference rooms, two kitchen areas and
plenty of free parking. Location is convenient to all Dallas Courts and traffic arteries. Please call Rosa at (214) -696-9253.
Addison law firm in full service, Class
A building has up to three offices and
an assistant’s cubicle available for sublet.
Includes receptionist, covered parking
and use of conference rooms. Call Kim at
(972) 364-9700.
Uptown Prime – Quadrangle Office
Tower. Up to 4 furnished offices (3
window/1 interior) for lease in existing attorney office. Great location on
Routh Street in heart of Uptown. Professionally decorated modern office with
great views, 25 ft. conference room, and
kitchen. Reserved parking and other
amenities available. (214) 292-4202.

POSITIONS AVAILABLE

Fifth District Court of Appeals. Two
(2) Staff Attorneys. Closing Date: When
Filled Salary Upon Request. Responsible for
legal research, analysis of legal issues, and
assisting with the preparation of complex
civil and criminal opinions. Superior academic credentials and writing ability. Excellent analytical and research skills. State provides health insurance, pension plan, and
401k savings option. Flex time is available.
Licensed Texas Attorney with minimum
of six years of legal experience. Please submit State of Texas job application, resume,
academic transcript, and writing sample to
Fifth Court of Appeals c/o Susan Fox, 600
Commerce, Ste 200, Dallas, TX 75202. If
you have recently submitted an application
for staff attorney, you must reapply in order
to be considered. Military Occupational
Specialty Codes 27A & 250X. Please call
for reasonable work place accommodations.
(214) 712-3417 EOE/AA.
Experienced Attorney. Palmer & Manuel,
PLLC provides a platform in iconic Camp-

Office Space, Position Wanted,
Positions Available, Services

Classified
Ads
available
Online
Contact Judi Smalling
jsmalling@dallasbar.org
214-220-7452
www.dallasbar.org

bell Centre where you get to do what you love
– practice law while we handle the administration and logistics. Run your practice and
be an entrepreneur as part of our well-established group of respected and collegial attorneys with varied practice areas. Keep 95% of
your fees plus earn on your internal referrals.
Reasonable fixed overhead covers rent, legal
assistant (or bring your own), office administrator, PCLaw/ProDoc, Lexis, phone, internet, website, parking, malpractice insurance,
etc.). See www.pamlaw.com or contact Larry,
Marty, or Jeff at (214) 242-6444.
Legal Nurse Consultant. Thiebaud Remington Thornton Bailey LLP, a law firm
specializing in medical malpractice defense
and healthcare law, is seeking to hire a Legal
Nurse Consultant with 5 years’ clinical nursing experience. LNC experience, LNC certification or healthcare risk management
experience preferred but not required. This
is an in-house position. Candidate must
have a valid, current TX nursing license.
Please send your resume to: Christine Santosuosso, Adm. Mgr., Thiebaud Remington Thornton Bailey LLP, 4849 Greenville
Ave., Ste. 1150, Dallas, TX 75206 or e-mail
it to csantosuosso@trtblaw.com.
Dallas Family Firm that helps people through divorce with empathy and
unyielding representation seeks associate
with 5+ years’ experience. Email resume
to christina@katielewisfamilylaw.com;
subject line should be your last name in
all caps plus one word that describes you.
Looking for legal assistant, part time or
full time, has litigation experience for
accident and injury cases, please email
to deeannline@hotmail.com or Call Dee
(214)734-5742. The Line Law Firm, 4711
Gaston Ave, Dallas, Texas 75246. (214)
821-2882.

POSITION WANTED

Contract Attorney. Attorney with 20+
years’ experience available to handle
overflow legal work, including litigation,
contract drafting, regulatory compliance, transactional, litigation, labor and
employment and some family law experience. Experience includes corporate,
commercial, copyright, labor and employment and securities litigation matters at
trial and appellate levels and before federal and state agencies. Reasonable rates.
Contact rforet@texaslaborlaw.com or
(972) 687-9160.

SERVICES

The Attorney’s Therapist: Kate Casey,
LPC, JD. As a former practicing attorney,
Kate understands the overwhelming feelings of stress, burnout, and isolation that
often accompany the art of balancing life
with the practice of law. Kate will help
you evaluate your choices, identify areas
for change, and implement an achievable plan which will allow you to become
the best version of yourself both at work
and home. Autumn Ridge Counseling
and Wellness is conveniently located at
270 Miron Drive, Suite 112 in Southlake.
Kate can be reached at (817) 881-1914 or
Kate@AutumnRidgeLPC.com or Autumn
RidgeLPC.com.
Contract Attorney. Need help with some
overflow work? Whether it is a complex
contract, commercial lease, EULAs, an
MSJ or IP issues, I can help. Extensive experience in IP litigation, Transactional Business matters, and Commercial Litigation.
Reasonable rates. Nida@nadirlaw.com.
To place an affordable classified ad online,
contact Judi Smalling at (214) 220-7452
or email jsmalling@dallasbar.org.
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